PLAYER CONTRACTS

The ‘Striani case’: U
‘break-even rule’ &

—FA'S
U law

On 6 May, Belgian Player Agent
Daniel Striani lodged a complaint
alleging that UEFA's Financial Fair
Play regulations infringe EU law.
Alexandre Miguel Mestre, Of

Counsel at AAMM, Abecasis, Azoia, |
Moura Margues & Associados and
former Portuguese Secretary of
State for Sport and Youth, examines
whether this is the case.

We do not know the text of the
complaint lodged by the FIFA
agent Daniel Striani. We are only
aware of the reasoning of his
lawyer, Jean-Louis Dupont'. An
exhaustive analysis of all the legal
issues that could arise from this
case would not fit into a short
article like this. This article merely
consists of listing some arguments
in opposition to the majority view
which sustains the illegality of the
system in question’.

The arguments we are going to
list serve to defend the Financial
Fair Play Regulations (FFP) in
general and the Break Even Rule
(BER) in particular’, continuing
with ‘overriding reasons of general
interest), thus justifying restrictions
to fundamental liberties, namely
the free movement of people and
capital and free provision of
services. They are arguments that
could also support the fulfilment
of the conditions of Article 101(3)
of the Treaty on the Functioning of
the European Union (TFEU), or an
objective justification under Article
102 TFEU. They also might help to
frame the ‘overall context’ in which
the FFP rules were created and to
ascertain if the restrictions caused
are inherent in the pursuit of the
objectives; i.e. contribute to assess
if the rules fall outside Articles
101(2) and 102 TFEU, further to
the Wouters® judgment. They are
also arguments to ponder in the
assessment of the proportionality
of the measures in question, in the

world sports law report july 2013

ambit of fundamental liberties and
competition rules.

Article 165 TFEU

There are two passages in Article
165 TFEU which should be
invoked here. Firstly, where it
alludes to the ‘specific nature of
sport. Linking paragraphs 30 and
47 of Advocate General Sharpston’s
Conclusions’, in close articulation
with paragraph 40 of Oliver
Bernard’s judgment®, from Article
165 TFEU we recognise a
specificity of football and even a
specificity of professional football,
which demands a mitigated
application of EU law.

Article 165 TFEU also commits
the EU to ‘promoting fairness and
openness in sporting competitions’
There are only fair UEFA
competitions with the existence of
economic criteria as performance
criteria that guarantee that the
competitions are regular, unfolding
with the same number of
participants all the time, without
clubs pulling out as a result of an
inability to support the costs or

| with insufficient financing. The

logic of the FFP and its BER is
precisely the following: to avoid it
coming about that an economic
imbalance between clubs that
compete in the same UEFA
competitions becomes a
competitive imbalance that
jeopardises the fair nature of the

| competition. ‘Competitors must
| have equal opportunities, not only

at a purely sporting level but at an
economic level as well”. It will be
difficult for the Commission or - if
called to judge the matter, for the
EU courts - to contradict a mission
committed to by the EU and which
could be followed up by an
instrument like the FFP*.

Soft law instruments enacted
by the EU institutions

Further to the objectives listed in
Article 2 (2) of the FFP? - which

eloquently demonstrate the ratio of
the legislator - that of us properly
adhering to what the various EU
institutions have already expressly
sustained with respect to the FFP
and the previous licensing system,
which had identical aims. Let’s
begin with the European
Commission. The Vice President
Joaquim Almunia, in a Joint
Statement with UEFA President
Michel Platini', underlined that
the BER ‘reflects a sound economic
principle that will encourage
greater rationality and discipline in
club finances and, in so doing, will
help to protect the wider interests
of football’. In turn, the
Commissioner M. Barnier” drew
attention to the ‘self regulatory
measures taken by the football
sector to reduce the overall debt of
clubs’ In addition, a recent
communication from the
Commission" affirms that ‘club
licensing systems offer a valuable
tool to ensure the integrity of
competitions’ and that the

Commission ‘welcomes the

adoption of measures aimed at
enhancing financial fair play in
European football’

The Commission, in the White
Paper on Sport”, sustains that the
‘legitimate objectives’ of sporting
rules are normally related to the
‘organisation and proper conduct

| of competitive sport’ and may

include, for instance ‘the ensuring
of financial stability of sports’
clubs/teams’ In turn, the European
Parliament, in a recent resolution
in the wake of the Disas Report",
‘clearly states its support for
licensing systems and financial fair
play, as they encourage clubs to
compete within their actual
financial means’ A few years ago,
the European Parliament -
regarding UEFA's licensing system -
affirmed that ‘[i]t is self-evident
that these kinds of rules derive
from a need inherent in the
organization of competitions.
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Competitions cannot be free to all.
The justification for these ‘entry
barriers’ in the sports industries
lies in the unique pyramid sports’
structure and the required
competitive balance among
competitors.”* Furthermore, the
objectives of “financial
transparency and proper
management * were alluded to'.

EU case law

In the Deliege ruling”, the Court of
Justice of the European Union
(CJEU) considered an eligibility
rule to a sports competition and its
compatibility with the free
provisions of services:

‘The adoption, for the purposes
of an international sports
tournament, of one system for
selecting participants rather than
another must be based on a large
number of considerations
unconnected with the personal
situation of any athlete, such as the
nature, the organisation and the
financing of the sport concerned’
Now, mutatis mutandis, where you
read ‘international sports
tournament’ you can read UEFA
competitions, in which the
framework of the organisation and
of the financing for football
through the FFP can justify a
restriction to a fundamental
freedom, namely the free
provisions of services.

Also, the Piau" and Meca-
Medina® rulings should underpin
the analysis of the compatibility of
the FFP with EU Law, owing to
some similarities in their rulings -
firstly because it also adhered to
the international federative rules of
eligibility based on financial
criteria; secondly because it
focused on federative access rules
and staying in a sports competition
based on the safeguarding of the
integrity of the competition. In
either case, the existing restrictions
of EU Law were justified.

The ENIC?® case must also be
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remembered - rules were also at
issue aiming to preserve the
integrity of the UEFA competitions
in order to ensure the uncertainty
of the results and consequently to
give the public a correct perception
of the integrity of UEFA
competitions. The Commission
considered that the competition
rules of the Treaty did not even
apply in this case.

Miscellaneous
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regulation™ in light of the current

crisis.

Recent case law of the Court of
Arbitration for Sport

In two recent rulings®, the validity
of FFP was not questioned and the
Panel even noted ‘how seriously
UEFA considers significant
breaches’ of the regulations.

The protection and benefits of
the consumers

Study: The Economic and Legal
Aspects of the Transfer of
Players, January 2013

It recommends to ‘[m]aintain the
uncertainty of sports results
through better financial
accountability and redistribution
mechanisms, rewarding excellence
as a matter of priority independent
of financial strength™ and
proposes to ‘[s]upport the
implementation of Financial Fair
Play (FFP) rules as an instrument
to prevent clubs from financing
their position in the transfer
market and their sporting results
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through unacceptable debt levels™.

The current context of the crisis
in European football

In the European Parliament™
regarding salary caps, the following
has been said: ‘[a]n environment of
economic crisis in football would
make salary caps more likely to
survive legal challenge. In this
environment, salary caps may be
justified on the grounds that they
maintain the economic viability of

| teams competing in the league’

Now, mutatis mutandis, the
rationale applied to salary caps
must be worthwhile for the FFP
and for the BER, as much for those
invoking that FFP mainly cuts
wage costs and taking into account
the crisis in European football
being more serious than before.
Moreover, it can even be sustained

| that mechanisms like the FFP fill a

‘vacuum regarding the financial

We may consider the words of the
UEFA President, Michel Platini: “I
have been deeply convinced, since
the start, that a club should not
spend more money than it
generates.... You, we, the fans and
football lovers, have no interest in
seeing clubs, the real heritage of
European football, disappear due
to risky management™. As UEFA's
competitions are a collective and
indivisible product, whose
consumers are football fans, the
existence of the FFP is
fundamental so that such specified
consumers believe in the product,
can be spectators with passion and
emotion, never sure of the result
and fully confident that whoever
competes has the necessary
conditions to stay in the
competition from the beginning to
the end, unaffected by economic
mishaps through excessive costs, in
a context of equality of forces.
Competition can only develop
within a ‘precise’ framework with
‘rigid membership rules™ and,
‘bearing in mind the specificities of
the sports production process, so
that the sports competition

| between the clubs may be as open
| as possible, the economic
competition must be within as
narrow a framework as possible™.

FFP is the least restrictive means
of achieving UEFA aims

@ FFP is a deepening and
extension of the licensing system,
coming about after the due
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maturation practice of some
existing lacunae. It was approved
through a consensus between club
and player representatives®.
Therefore, either we sustain that no
stakeholder wanted or was capable
of finding a less restrictive means
than the FFP or - and I include
myself in this stance - the FFP was
considered by everyone as the most
necessary and adequate means to
carry out the identified objectives;
@ Certain expenditure is excluded
from the break-even calculations,
namely youth development
programmes’, since these are
considered to be beneficial to the
long-term sustainability and the
revenue-generation abilities of the
clubs. But what is fundamental to
preserve is that in designing the
BER, the legislator prioritised the
safeguarding of the superior
interests of football: in some cases
it is only possible through
restrictive measures and in other
cases through the non-application
of restrictive measures. Here, there
is therefore a discretionary decision
to be made, through pondering the
balancing interests and
proportionality.

This is our modest contribution.
Many more arguments will arise,
either way, in a case that promotes
enriching the binomial Sport/EU
law.

Alexandre Miguel Mestre Of Counsel
AAMM, Abecasis, Azoia, Moura Marques
& Associados, Law Firm, Lisbon

Former Portuguese Secretary of State for
Sport and Youth

amm®@aamm.pt
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